
V NGHIEN Cau-TRAO DOI J 
^ Gop CO phan thUdng hieu: 

^ 

KIEU... TUY Cd l/NG BIEN 
Gop von bang thu'dng hieu dang dien ra moi nofi mot kieu. Trong liic do, 

Du" thao Thong ttf hu'dng dan thu'c hien gop von va nhan gop von bang gia 
tri quyen suf dung nhan hieu do Bo Tai chinh soan thao du'dc trinh lang 
da lau nhu'ng hien van co nhieu y kien khae nhau chu'a the ban hanh. 

B a l l Mdi doanli nghiep mot icieu 
Tinh hgp phap cua viec gop vo'n bang nhan hieu van chUa thong 

nhat. Moi doanh nghiep lam mot kieu. Co thô i diem Bo Tai chinh 
cam, doanh nghiep van lach difdi nhieu chieu khae nhau. 

Chia nam, se bay 
Tap doin Dau khi Qudc gia Viet 

Nam (Petrovietnam) vffa phit di thdng 
diep, cic ddn vi thanh vien phai ky hdp 
ddng chuyen quyen stf dung nhan hieu 
(logo hinh ngpn lffa va ddng chff 
Petrovietnam). Mtfc phi sff dung nhan 
hieu tdi thieu la 1 ty ddng/nim. Dai 
dien Ban Luat va Hdp tic qudc le cua 
Petrovietnam cung cho bie't: Mac du 
quy che sff dung nhan hieu di dffdc ip 
dung tff thing 6/2009 nhffng ke'l qua 
kiem tra npi bd mdi nha't cho tha'y hien 
mdi chi cd 70/148 cdng ly, ddn vi di ky 
hdp ddng chuyen quyen sff dung nhan 
hieu; trong khi cd nhieu ddn vi khdng 
ky ke't hoac tri hoan viec ky ket hdp 
ddng. Ngay sau dd, chinh 
Petrovietnam da yeu cau mdt loai 
doanh nghiep cd tham gia dau tff bat 
ddng san cd ten "dau khi" se phai thay 
ddi ten hp, ttf bd hai chff nay khdi danh 
xffng chi'nh thffc. Vi hien mdt loat ddn 
vi da trdi mang theo mic "dau khi" 
nhff Cong ty CP Kinh doanh dich vu 
cao cap Dau khi VN (PVR), Cdng ly 
Bat ddng san dien Iffc Dau khi (PVL), 
Cdng ty CP Ba'l dpng san tai chinh Dau 
khi (PFL), Cdng ty CP Dau iff Ihffdng 
mai Dau khi Sdng Da (SDP).. 

Viec gdp vd'n bang thffdng hieu da 
nd rc) trong may nim gin day. Chi cd 
dieu mdi ndi mdi kieu. Dffdc deng lii 
Ihffdng hieu lot, nen Tap doan Sdng Da 
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dang dffdc chia nim se bay cho cic 
cdng ly con. Bio eio kiem loan nam 
2007 Clia CTCP Sdng Da 909 (S99), 
CTCP Sdng Da 10 (SDT) va CTCP Cd 
gidi Liip may va Xay dffng (VMC), 
dtfdc kiem loin bdi Cdng ty TNHH 
Kiem loin va Dinh gii Viet Nam 
(VAH) cho tha'y, ddi vdi cac trtfdng hdp 
ghi nhan gii tri thffdng hieu ciia ddn vi 
gdp vdn la lai san cd dinh vd hinh cua 
ddn vi nhan gdp vd'n va viec trich khau 
hao cho phan lai san cd dinh vd hinh 
tren la chtfa cd cd che lai chinh, chtfa 
dtfdc che dp ke loin hien hanh hffdng 
dan. 

Cu the, khoan gdp vdn bang thffdng 
hieu cua Tong cdng ly Sdng Da tai 
SDT li 4,93 ly ddng, de'n he't nam 2007 
dffdc kha'u hao liiy ke 1,214 ty ddng; tai 
S99 la 250 trieu ddng, kha'u hao liiy ke 
den he't nam 2007 la 28 trieu ddng va 
Clia Td'ng cdng ty Xua't nhap khau va 
Xiy dffng Viel Nam (thffdng hieu 
Vinaconex) tai VMC li 300 Ineu ddng. 

Ngoai ra, CTCP Xay dffng ha lang 
Sdng Da (SDH) cung gdp vdn ciia cd 
ddng bing ihffdng hieu, Cu the, thffdng 
hieu Song Da lai SDH dffdc ghi nhan 
tai thdi diem sau DHCD ngiy 9/7/2004 
la 770 trieu ddng, dnh vao lai san cd 
dinh vd hinh. Sau vl vin ban hffdng dan 
Clia Td'ng cue Thue ban hanh nim 2006 
khdng ddng y vice gdp vd'n bing 
thffdng hieu ihanh lap (TCP nen SDH 

da chuyen khoan niy thinh chi phi trii 
Irffdc dai ban. 

Tren thffc le, ciing la ihffdng hieu 
Sdng Da, nhffng lai cac DN khic nhau 
lai dffdc ghi nhan gia Iri vdn gdp khic 
nhau! Theo quy dinh hien hanh, neu 
chip nhan viec gdp vdn bing ihffdng 
hieu va ghi nhan gia in ihffdng hieu 
gdp vd'n la lai san cd dinh vd hinh, thi 
khdng hdp ly. Vi rat khd xic dinh gia 
tri Ihffdng hieu nay cd dffdc dinh gii 
hdp ly khdng? Ai xic minh dffdc gii tri 
nay? Nd mang lai ldi ich cu the gi cho 
DN? Neu chap nhan coi Ihffdng hieu la 
gii tri lai san gdp vdn ihl DN cd the 
nghi ra nhieu chieu de lich thue, nhff 
day phan vdn gdp bang gia tri thffdng 
hieu len cao. Tren ihffc te, cung la 
thffdng hieu Sdng Da, nhffng trong 3 
DN ke tren, gia tri phan vdn gdp cua 
Sdng Da lai mdi DN lai khic nhau. 

Vdi SDT va S99, sau nim 2007, rut 
kinh nghiem y kien ciia kiem toin 
vien, hai DN nay van chuyen phan ghi 
nhan vdn gdp bing ihffdng hieu cua 
Td'ng cdng ly Sdng Da la vdn cd dinh 
vd hinh, nhffng khdng thffc hien khau 
hao; trong khi SDH chuyen khoan nay 
thanh chi phi tra irffdc dii han. Tuy 
nhien, trong phan Iffu y vc vice gdp 
vdn ciia cd ddng bang gii tri IhffPng 
hieu, nam 2007, kiem loan vien "Iffu y 
ngffdi doc", nhffng nam 2008 ihi 
khdng. 

So 5-2011 



NGHIEN COU-TRAO D O I ; 

Khdng chi dien ra giffa cic doanh 
nghiep trong nffdc, ngay ca hang 
Semen (Dffc) ciing cho phep cic 
doanh nghiep dien va dien tff nffdc ta 
dffdc sff dung thffdng hieu ciia hp gan 
len cic san pham. Ngffdc lai, mdi nim 
cic doanh nghiep cd sff dung thffdng 
hieu dd phai tra mpt khoan phi nha't 
dinh cho chil sd httu thffdng hieu 
Semen, Trong qui trinh cic doanh 
nghiep nffdc ta sff dung thffdng hieu 
Semen, hang cd quyen dffa cic 
chuyen gia, nhffng ngffdi giam sat chat 
Iffdng sang giim sit viec ffng dung 
thffdng hieu, chat Iffdng san pha'm ciia 
doanh nghiep cd sff dung thffdng hieu 
Semen uy quyen. Dieu nay la mdt xu 
the phii hdp va cd the chip nhan dffdc 
trong cd che thi trffdng hien nay. 

Thieu ccf sd phap ly 
Theo cich hieu thdng thffdng, 

nhin hieu li da'u hieu diing de phan 
biet hang hoi, dich vu ciia cic td chtfc, 
ci nhan khic nhau. Nhin hieu hang 
hda la bat ky dau hieu nio cd kha 
ning phan biet hing hda, dich vu cua 
nha san xual, nhi cung cap dich vu 

nay vdi cic nha san xua't, nha cung 
cap dich vu khae tren thi trtfdng, hay 
chi dan den ngudn gd'c cua hang hda, 
dich vu. 

Cdn theo Thdng ttf so' 
146/2007/TT-BTC ngay 6/12/2007 
Clia Bd Tii chinh htfdng dan 
ND 109/2007/ND-CP quy dinh: "Gii 
tri thtfdng hieu (bao gdm: nhin hieu, 
ten thtfdng mai) dtfdc xic dinh tren cd 
sd cic chi phi thtfc te cho viec sing 
che, xay dffng va bao ve nhin mic, 
ten thffdng mai cua DN trong 10 nim 
trffdc thdi diem xic dinh gii tri DN 
hoic ke M ngay thanh lap ddi vdi cic 
DN cd thdi gian hoat dpng it hdn 10 
nim (bao gdm ca chi phi quang eio, 
luyen truyen trong vi ngoai nffdc de 
quang bi, gidi thieu san pham, cdng 
ty; xay dffng trang web...)". 

Cdn thffdng hieu li mdt khii luem 
trong ngffdi deu dung ve san phim vdi 
da'u hieu cua nha san xua't gan len 
mit, len bao bl hang hoa nham khing 
dinh chat Iffdng va xua't xff ciia san 
pham. Thffdng hieu gan lien vdi 
quyen sd hffu cua nha san xua't va chl 

dffdc uy quyen cho nha dai dien 
thffdng mai chinh thffc. Cdn theo Hiep 
hpi nhan hieu thffdng mai qud'c te 
(ITA_Internadonal Trademark 

Associadon), thffdng hieu bao gdm 
nhffng ta ngff, ten gpi, bieu Mdng hay 
bat kl sff kel hdp nio giffa cic ye'u id 
tren dffdc dung d'ong thffdng mai de 
xic dinh va phan biet hang hoi cua 
cic nhi san xua't hoac ngtfdi bin vdi 
nhau va de xic dinh ngudn gd'c cua 
hang hoi dd. 

0 Viet Nam thtfdng hieu thtfdng 
dtfdc hieu ddng nghia vdi nhan hieu 
hang hoi. Tuy nhien hai khii niem 
nay van cd cic die'm khic nhau can 
phai lam rd. Cd the thi'y dtfdc mdt stf 
Itfdng ddi gidng nhau trong hai khii 
niem tren: deu la nhtfng ttf ngff, da'u 
hieu, bie'u trtfng... dung de xic dinh, 
phan biet cic san pham, dich vu ciing 
loai cua cic nhi san xua't khic nhau. 
Song d khii niem thtfdng hieu ngoai 
yen id thtfdng mai dtfdc nhan manh 
cdn nhae den stf xic dinh rd rang ve 
ngudn gd'c cua hang hoi. Nhtf vay d 
day da xua't hien phan nao bdng ding 

Thiidng hieu Song Dd (Tap dodn Song Dd) diitfc nhieu doanh nghi?p con siC dung. 
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Clia ye'u td lual phip. Khi mdt nhan 
hieu dtfdc khing dinh chic chin bang 
viec di ding ki bao hd va dtfdc chap 
nhan bao hp thi nhan hieu dd da dtfdc 
chffng nhan ddc quyen vi ihffdng dffdc 
coi la thffdng hieu. Chinh vi vay ngffdi 
ta thffdng gin viec ding ki nhan hieu 
hang hda vdi viec khai sinh ra mpt 
thffdng hieu thanh cdng vi dffdng 
nhien thffdng hieu dd cd the ldn manh 
hay khdng cdn can cd mdt chie'n Iffdc 
phil Irien san pha'm nghiem tuc nffa. 
Hdn nffa mdt nha san xual thffdng die 
Irffng bdi mdt thffdng hieu nhffng cd 
the cd nhieu nhan hieu hing hoi khic 
nhau. Vi du, Toyota la mpt ihffdng hieu 
chinh nhffng di kem cd rat nhieu 
thffdng hieu hang hoi khic: Inova, 
Camry. 

Trd lai van de gdp cd phan, do Viet 
Nam ehffa cd van ban nao quy dinh 
rieng ve viec gdp vdn bing nhin hieu 
hing hda nen viec gdp vdn thffdng 
dffdc lap hdp ddng nhff cic loai hdp 
ddng gdp vd'n thdng Ihffdng. 

Khd khin xay ra li viec cic doanh 
nghiep thffc hien gdp bing nhin hieu 
hang hda, vdn ehffa dffdc dinh gia, 
song lai ghi trong giiy ding ky kinh 
doanh la "gdp vd'n bing den", Vi 
chinh "hinh dpng gdp vdn bang den 
nhifng lai khdng cd den" nay se gay 
rie rdi cho he thdng kc loin; ddng thdi, 
gay ra ra'l nhieu vffdng mac neu DN 
gdp vdn mudn nil vdn, hay DN nhan 
vdn gdp khdng mudn dep tuc hdp tic. 
Them mdt van de nffa, hien nay vice 
mdt sdldng cdng ly vdi nhan hieu hang 
hda ndi deng mang ten di gdp vd'n vdi 
nhieu ddi tic trong nhieu linh vffc 
khdng dffdc dinh gia cao. Mdi nhan 
hieu hing hda dem gdp vdn vao nhieu 
doanh nghiep khic nhau cd the bi pha 
loang gii trj. 

Hien cung cd lo ngai ring, trong 
qui Irinh thffdng hieu dffdc dem vao 
gdp vdn, nhieu khi ban than cic Ihffdng 
hieu khdng giff dffdc uy dn dn dinh mpt 
thdi gian dai, iham chi cd khdng II cic 
Ihffdng hieu da bi giam siit ve uy tin 
lam in, giam uy dn vdi khich hing, 
gia iri doanh nghiep bi giam manh se 
lam anh hffdng den cic ben cd quyen 
khai thic thffdng hieu dd. 

Ngoii ra, vi la mdt phan quan 
trpng dffdc phip lual sd hiiu tri Me bao 
ve nen khi mudn ding ky gdp vdn 
bang nhan hieu, cic doanh nghiep phai 
dam bao cic dieu kien ve viec xac 
dinh gii tri nhan hieu. Chang ban nhff, 
nhin hieu hang hda phai dam bao yen 
td gidi han ve khdng gian va thdi 
gian,... song, tren thffc le nhieu DN 
ehffa dap ffng day dii cic dieu kien nay 
nhffng hp van thffc hien cic thii luc gdp 
vd'n bing nhin hieu hang hda va cd the 
gap rac rdi, rui ro. 

Theo Luat Doanh nghiep, gia tri 
vdn gdp se bing tai san, khdng ke la 
tii san hiiu hinh hay vd hinh, deu do 
nhffng ben gdp vdn thda thuan, hoac cd 
ben thff 3 dinh gii. Nhffng van de bin 
khoin la heu gdp vd'n bang thffdng 
hieu, cd the dffa ra tff thda thuan dffdc 
khdng? Va cd sd nao de ben thff ba lam 
lam can cff tha'm dinh? VI ngay ca cic 
ddn vi kiem loin nffdc la thupc dien cd 
uy dn trong nffdc va qudc le' van ehffa 
cd phffdng phap lual cu the trong van 
de nay. 

Chinh Thff trffdng Bd KH&CN 
Nguyen Quan ciing thffa nhan: Hien. 
trong cic lual van chtfa cd cic quy dinh 
ddi vdi van de dinh gii TSTT nhffng 
trong thtfc le ciia hoat ddng san xual 
kinh doanh. nghien ctfu KH&CN cung 
da cd de cap den mot sd ndi dung cua 
nd. 

Lual sff Vu Xuin Tien - Chii lich 
Hdi ddng thanh vien Cdng ly TNHH tff 
van VFAM Viet Nam cho ring, viec 
gdp vdn bing quyen sd hû i tri tue la 
viec rai phd thdng ddi vdi cic nen kinh 
le tren the gidi, nhffng lai ehffa dffdc 
cdng nhan la dang lai san va diing de 
gdp vdn tai Viet Nam, dii tren thffc te 
da dien ra, Tuy vay, viec gdp vdn bang 
cic Ihffdng hieu hien dang bi vffdng d 
Chua'n mffc ke loin sd4 ban hinh theo 
quyet dinh sd 149 ngay 31/12/2001 ciia 
Bp Tai chinh vi trong Chuan mffc quy 
dinh ring, ihffdng hieu van ehffa li tai 
san cd djnh vd hinh. Do do, cac thffdng 
hieu van cbffa the dilng de gdp vd'n 
dffdc. Ciing trong thdi gian qua, tai 
nhieu die'm ding ky kinh doanh ngffdi 
la di Iff chdi cic Ihffdng hieu dffdc dem 
vao de gdp vdn. Bdi thffc te cd khdng 
il cac Ihffdng hieu lai mang dnh sd huM 

tap the, Clia vung mien, ciia dia 
phffdng, khdng bin cua mdt td chffc 
hoac cua mdt ci nhan. 

Trffdc nhffng nil ro tren, sau dd, Bp 
Tai chinh da ndi khdng vdi yen cau 
dffdc gdp vdn bang ihffdng hieu cua 
cic doanh nghiep, Thdng iff 
203/2009/rT, hffdng din che dp quan 
ly, sff dung va trich khau hao tai san cd 
dinhneu rd: "Cic chi phi phit sinh 
trong ndi bd de doanh nghiep cd nhan 
hieu hang hda khdng dffdc xic dinh la 
tai san cd dinh vd hinh ma hach loan 
vao chi phi kinh doanh trong ky", 

Quy dinh nay khdng thffa nhan gii 
tri Ihffdng hieu la tai san cd dinh vd 
hinh 

Ly giai cua Td'ng cue Thue luc dd, 
thffdng hieu mac dil la lai san vd hinh 
dffdc lao M ndi bo doanh nghiep nhffng 
hp khdng dffdc ghi nhin li tai san vi 
nhieu ly do. Trong dd cd diem ding 
chii y: Thffdng hieu khdng phai la 
ngudn Iffc cd the xic dinh dffdc, khdng 
dinh gii dffdc mpi cich dang dn cay 
vi doanh nghiep khdng kiem soat 
dffdc. Tuy nhien, van cd trffdng hdp 
cic doanh nghiep "lich" hoac "chui" 
de gdp vdn bing each nay hoic cich 
khic. Trong khi cic vin ban cua nganh 
lai chinh khdng thffa nhan loai lai san 
vd hinh nay la lai san, thi gii tri Ihffdng 
hieu cua cac doanh nghiep ldn vin 
dang hien hien va cd gia tri rat Idn dd'i 
vdi mdt doanh nghiep mdi Ihanh lap 
dffdc khoic chiec io "cd hp hing". 

Theo dng Bui Vin Mai, Phd Chu 
dnh Thffdng trffc kiem ldng Thff ky 
Hdi kiem toin vien hinh nghe Viet 
Nam (VACPA), de lich quy dinh cam 
cUa Bd Tii chinh, cd doanh nghiep di 
hach toin thffdng hieu vao muc "phi 
thue thffdng hieu". Nhff vay, nhieu 
doanh nghiep cd gia tri thffdng hieu len 
de'n hang ty USD nhuiig vi each cam 
khdng chat che va rd rang nen gii tri 
Ihffdng hieu cua nhieu doanh nghiep 
cd phan bi "chia se" tuy den. 

(Xem tiep ky sau: 
Ky 2: Gop von bdng thiidng hieu; 

ThUc techua dng ho) 
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