
MOT SO VAN Bt PHAP LV VA TRA DCA CHEO 
THEO HffiP DJNH TRIPS TRONG WTO 

Binh Khuong Buy' - Li Ngpc Khitang'' 

Be dam bio hieu qui cua hi thing giii quyet tranh chip, 
WTO cho phep nuac thing kien tmng mpt w tranh chap dupe tri 
daa nuoc thua kien neu nuic thua Upn khing thpc hipn phin quyit 
cua CO quan giii quyit tranh chip. Trong di. tri dua cheo theo 
Hiep djnh TRIPS li mpt bien phip dpc bipt quan trpng Trudc hit 
bii Viet se Irinh bay ca so phap ly da bipn phip tri dia cheo theo 
Hiep dink TRIPS trang WTO. Sau do, bai viit se chi ra mpt si dpc 
diem cua bien phip nay. Cic phan tich nay sedupc minh hpa bing 
mpt so in le trong do. ben thing kiin dupe phep tri dua cheo theo 
Hiep dinh TRIPS 

Tft khia: tta dua cheo, giii quylt ttanh chip, TRIPS, WTO. 

S j t v l n d l 

Tft kU Tl chftc Thuong m,i Thl gidi (IVorld Trade Organization 
- WTO) dvpc ttiinh lap, vije bto ttiua kijn ttong cic franh chip ttdng 
ttive tbi phto quye, cia ca quan giii quyl, ttanh chip (Dispute 
^ttUmen, Body - DSB), cv ttil 14 cia Ban Hji ttiim (.Panel) vi Ca quan 
fhncthktn (Appellate Body), da 14 m j , vin dl giy nhilu quan ng,i. Rd 

^S î̂ S ÎS îtESSKt;"'̂ '"''*""''̂ -'" 
n^^ . . Ln,, va Kmh ti ,„io ,4 mi Vi«n Th„™g ,n^ ni gi« (mnsTZ^Z 
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fghlin du Quic ,isi3 (106) 

kti .kinjxi-., , '"an Phuc ttiam. Mdt ttong cac wan 
m ^ dd I don phttong .,m hoto ttive Ujn cic nhvong bj, dJ^Zi 

•*i 1 " f f " ' ' ° " ' - ' = * " ' * " ' " S ' ^ b j a m h o t o t t i v e u t S j l 4 m 

,., , W cic cam kl, khac Imh we hoac ttieo mj. Ujp djnhLc ^ ^ O 

HH, gi tm nen kmh te cua cic nude niy VI ttil viSr tri ,1- L • , 

,V J ' ^ P < « ^ k h i c e f t a W T O , d i l n h t o h a M ^ ' ; J , ^ , t l t : i r ^ ^ 

? :Zgrr;?r^~''--^^----^^» 
* Chua J r t t i ^ H ^ " ' ^ ' ' -^ ' ' ' " ' '°*° " ^ •**= ^^^ "V "if ' ban diu nay . ";^rDrrt:::':S;t:i';"'^Tr---p-
,1- ^ "^P "™ quan toi HI jp dinh TRIPS. Vi flil. 
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cung chva tiing cd ttudng hpp nio bijn phip tta dua cheo dupe tfivc Ujn 
nham dam bio su tato ttii Ujp djnh niy. Ngupc Iju, chfah cic nvdc phit 
ttito lai flivdng tim each tri hoto vije fliuc ttii phto quylt eia DSB tti 
•vi ph,m cae Ujp dinh khie. 

Cd hai IJ do chinh 1^ giii cho dilu niy. Thft nhit, doi vdi mjt 
nuoc dang phat tiiln, vije ttog ttiul hoac cae rao cto tiiuong m,i dl fri 1 
dua mpt nude phit tiiln Uieo Ujp dinh bi vi phan (chft ylu l i GATT) ed I 
till kUin nude niy bj ttiijt hai nhieu hon ddi phuong. Thft hai, do cie 
nvdc phit friln cd nhilu quyln sd huu tii toj (SHTT) cin dvpc bio hj, i 
vije fri dua cheo bing each ngung tiipc Uen eic cam kit flieo Hiep dinh « 
TRIPS se cd anh hudng nhat djnh tdi cie nude niy vi ve co bto ttdn J 
giy tin h,i eho nude tti dfla. H f l 

Vi day l i md. vin de ngUen cftu cdn r i . mdi me .,1 Vij . Nam, nhdm * 
a c gii mong muon ttiong qua bii vii. dem 1,1 nhftng kiln fliftc cjp riijt va 0 
chuyto sau cho gidi hpc fliu jt eung nhu ca quan ban hanh ehtoh sich. j) 

Co- sft phip IJ cfta vije t r i dSa cheo theo HI jp djnh TRIPS *' 

Dilu 22 cft̂ a DSU dua ra mjt s l Ipa chpn mi ban fliing kijn ttong i^ 
m j . w ttanh chap ed ttie ip dung toin .p nlu ben ttiua kijn ttdng ttito li^ 
ttii phto quyl.. Lva chpn nhft nhit, quy djnh tiii Dilu 22.3(a), l i Mim , u 
hoan tin hinh cac nhvpng bd frong ciing nginh da bj phit Ujn ra vi ,s,| 
phjmi. Lva chpn flift hai, quy djnh till Dilu 22.3(b), 14 timi hoto flii hinh -Ci, 
eac nhupng bp khic ngdnh nhung vln ding hipp dinh bj vi phpm. Chi i|,|,, 
tti vijc ip dvng hai lva chpn niy ttdng tta fin; Ipa chpn flift ba, .p i '%,. 
hoto fln hinh cic nhvpng b j flieo hiip dinh khdc, mdi dupe phjp ip fc. 

dvng ttieo quy djnh tai Dieu 22,3(c). 
»im 

Vi cac lva ehpn tri dfla quy dinh frong DSU, ein luu J ring cic Witii 

Ujp dinh da phuong cfta WTO dupe chia ttiinh ba nhdm toong duong •HI* 

ifetl 
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"> Z " n ^ . " ^ ' ' " ' " " " ' ^ ffl«P <«nh thtoh Ijp Td ehfte Thuong 

GATT va cac Upp dmh da phvong ttie vl ttiuong m,i htog Z , Phu 

iiW f * « '"" «"«P ^ '=^'-^B v l Tliumig mai dieh vn (G^t^l 
"« Agreement on Trade in Services - GATqi ^a DI, i ' , ^ ("^"era/ 

W i ( TRIPS. Tleo Dilu 22 3(f)TsU khr r l " ^ " " '* ™ ^ ^ 
» « ^ i , . - uu- r ' ^ ^ ' k l ' a i ni?m hnh w c hong cac lva chon 

*H l t h ^ 7 !:t* '*^" ^™ * "«P '•W-. S6i vdi Hii, dtoh' GITT 

-M :i'^ir„^!™*^.^s°^^^-«'-^='^<'".cttiiujf 
ilit^ 

trnnir "mr.« w i • . ' "e«»^ tmuQ Qugc the tden 
C n d / l ^ ^ j T "^ "^ ' "^ *^ ' ' ^ " =̂ ' " ' = <=»' 14 mp. Imh v ^ 
^ d o i vd, a p p dmh TRIPS, cic loai quyln SHTT fliujc J v e l - 7 ^ ' 
m k n Hiep dtoh niy (bto quyln vi cic quyln lito quan nhto U j l 2 

;li,4 ' 'and|al j , . . . )sel icaclmhwckhicnhau. anmpu,cM 

* 22 3(arnhv's l^ " * \ ' ° f * ' ^ " ^ " " ^ "^^^ " • * ^ = * - Bieu 

^ . ^ ^ dvng Bilu 22.3(a), m j . eUnh sach ttiul ddi v<h mj . Z ^ ^ 

m 
khdng tato ttii phap lua. WTO e d i i b i « r K ° - " ^ ' / ' ° n/l„„ , i u u. .̂  " ^ ' " ' " CO me bl tta dua bang vice ttog ttiul 1 jn 

- I t - ^ i f / ^ ^ '^' " ' """^ " ' ^ "^^ * " = «•' '4 --tag linh w c v i t 

- . s m d n g ttie ip dvng vdi Hijp dtoh GATT. Tuy nUto, Ipa chpn niy <^ 
p. ^e dvpc ap dv.g ttong Hijp djnh GATS vi TRIPS. ChiTg C , Z l i 

p h ^ frong nganh d,ch w phto phii cd flil bi tta dua frong ngi^h dich 
,,, v^ md tnrong; hay mjt vi ph,m lito qnan tdi stog ehl ed Ik bi tti d^a 

^ n g imh w e nhin h j u Tilp dd, nlu nhv bto flilig kijn eho I t - t 
tra dua ttieo quy dmh a i Dilu.22.3(a) v4 22.3(b) a ttdng ttive ta v4 

«l^, 9/2016 
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ttong Ueu qua, cto eft vto Dilu 22.3(c), bijn phip tta dfla ttieo mjt ' 
Uep dmh ttac cd ttie dupe ap dung. Mvc tito cfta vice sip xlp tilft to ' 
nay la nham h,n ehl vijc fri dfla d nhung Imh w e ttdng lito quan 
dong tiioi van cho phep dilu dd kU tii j . sv d n ttul.. 

A> , ^ " J * ' ' ' ' ° " " ' • ^ ^ ' ^ ^ P M P ' y quan ttpng da. ra lito quan toi "* 
dieu kien de ap dung bijn phip tti dua chto. Dilu 22.3(d) DSU dva ra 

eac yen to ma bto muin tta dua ehao phii xem xe. din nlu muin vijn '• 
oan theu 22.3(c): ^ 

_ '-^"""^S-"^i irong linh wc hope,heo hiip dinh ma Ban Hpi thim t 
hope Ca quan Phuc thim da xac dinh Id cd viphpm hope lam trip, tieuM 

lZ!7dd"'^'^""""'""'"^"^'"""^""^^'^'"^y^'M 
f cic yiu ti Unh ti Idn han lien quan din vi$c lim tripttiiu hope "1 

gayphuang hpi vi nhiing hpu qui Unh ,i lan han da v,4c In ZiZi f 
hanhcicnhipngbphopcnhungnghiawkhdc" ^"'<"" ""^'*' %• 

TU ut . " ' " 
ed tinb^*^ <^^^'"'\^S cfta cie dilu ttoto niy eU l i nhftng quy djnh 
ed ,mh Uen nUen va ttdng dua ra eU din cv fl.1 nao cho bto muin tt * ' 

dfla cheo. Bo. le, neu mp, ngtoh fliuong m,i ttong quan ttpnglac , 

hanh « V, pham ttdng giy ra hj ipy ktoh tk ngUto, ttpng mjinvde '*? 

n ^ y t e ^ u d i t t d n g d u a t t a n h c h l p r a x a x f t ^ c h u e h " !* 

lmhvvesepUtt ive , ln lu t tdng. ln . , i t t ivougm,ihaicUlut tongeing *»« 

H = r ^^ ^ "^ y ""' ''° '^ '^^ ""^ '^ khiu khie t̂  ' * 

nhmigangtoh t tae t tdn to t td t t to t tongnhi lu t tudnghpp . % , 

Chua kl vl ma, kmh .1, vije bto ttiing kijn tta dfla ttung eing liiih • ' * ^ 
vvc ho,e ttong m j . Imh w e lito quan ttiudng ttdng hiju qui vi sa giy *""" 
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^NgltUn du Quic ,isi3 (106) 

^ t t ^ X ; S « r , ' t ! " , - ' ^ ^ - " - c n 4 y . T t o . d v , n l u 
« 4 d l s t o xui. S p i ^ ' ^ ^ j f . * " : : ; » " ? ' ' " - ' * * khiu tirNha. Bto 

n . 6 e c u a N h j . B t o S ' w ^ r , * " " ' * ' ^ « ' ^ * ' - « " 4 y 

1D»V ngto ban. Thjm cU. nlu cic nhi sto x d ^ ^ T T^ ? ' "^"^ '^. ""^ 
k l d o t t o g f t u i , n g u d i t i t o d i n g m X T * r " ' ™ « ' ' « ^ ' ^ 

" W h t o g hda nhjp ttiu t t o 7 v J ^ ' 2 ; ^ ^ * P " « " ^ l ™ "0^4 
,., . - ^ - ^ ^ l u e c t t i t t a n h v ^ U ^ ^ h t l J p X t : " ™ ' ^ - ™ - -
'•«( ' ' " **'C* thl ndi ve mat Phto 1< n«rr,.i,. i- - > 

,; :tT«'«^ehtodidSi''rfln^XtyitDStd! 
, S"vi"c:re^^rk^^:,rr"^^"^=-^^^^ 

«'"̂  hi«nphip tta7fia™f j ^ t "^ t^^ " ^ ^ "" "«>' q"* vup. ttpi cia 
• " - c ^ " « d t r o T c o ^ p ' ^ : ^ 3 ' ^ f - t ^ - ^ a e h a o j «^^"-»vi.toistogtofl.tog:!ahffl.c°;r4a """̂  
3 BJe dllm c i . bij . Phip M dft. chto th«. HIjp dtah TRIPS 

^ '^•"^Pl'ipiimbioth^thiphinquyithi^qui 

H Mohj';tL'ti^^ts'^«:f,*™f ^«"^«^^*^ 
•* anh flil. Nlu mjt phi^ZIh ! ' J ° " ' "^™ SHTT ed tinh chi, 
.* ^ c b t o h j t t T n t S ^ r ^ f X l n l i f ' . f ' ^ « - ' ^ * - ^ ^ 
n *upc sv bto hj ttu cic nvTc ttto 4 tti d 7 t " ^ ' ' ""*••* '^* ' 
« <in5cdd. "" k*^*" khi dvpc cip btog stog chi tm cic 

'̂  -̂ anb̂ rwrxiy'tgrrfliifg dt ̂ ^ ̂ ^ ^^^«^-^ * 
!»' cicpbilmtoh. Tuy v j y : : L | ^ 3 l l : '='' '7^^' '"^ * 
f "'"^'"= cap btog sang ehl ttiudng ttdng 

II 9/1016 
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li 

ttidng nha, giua cac quic gia. M j , stog chi dupe d p bing ttieo luj, cia 
Hoa Ky ed ttia ttdng d i dilu kijn ttieo luj , cia Nhjt Bto. Hijp djnh 
TRIPS cU quy dinh cac chuin mvc toi ttiilu v i ttdng ttil dem l,i sv hii 
hda, flidng itol, v l phap luat giua cic nude ttiinh vian WTO. Nguyen 
nhto ttift nhit 14 nUlu tt4i mjm ttong Hijp dtoh TRIPS ddi hdi vijc 
am ngUa cU til, hon ttong luj, qude gia Do dd, eic fliinh vito WTO 
ra, bf chi ttong vijc diln giii v i tiito flii cac chuin mpc ,l i fliiiu niy 
Nguydn nhto ttift hai l i Hiep djnh TRIPS eho ph6p cac ttianh vito WTO 
ip dung mfte dp bto hd quyln SHTT cao hon mfte , l i ttiilu cia Hjn , 
djnh TRIPS. ^ i') 

oqD 

Tuy bto quyen ttdng dupe bto hp dpa ttto m j , hj ttiing dtog A j i 
nhu phi, mmh nhung vije bto hp bto quyln cfing cd ttnh lanh ttil. Hi jpT! 
dvtt, TRIPS vi Cdng udc Beme 1886 ddi hdi eic fl,inh vito ctog nhjn 
quyen Sc gi4 cia cac a c phim vto hpc, nghj ttiujt dupe xui, bto „ ! bi, ' ' 
cft nude ttijnh vito nto cia cic dilu udc qnlc t l niy. Tuy nUan. tinh ' " 
lanh ttid cia vijc bto hd bto quyln ttil Ujn d ehl bto quyln dupe cdng * 
nhjn vi ttive ttii m j , cieh ttie bij , d mli quie gia. Chua kl. vln cd '"" 
nhftng ngoai Ij hoic gidi h,n dli vdi viec bto hd bto quyln tiong luj, * ' 
plidp ciia cac nuac thjinh •viin. ''"i ̂  

Mjc d i bto hp quyln SHTT cd tinh lanh ttil, frong ttipc tk tinh S 
anh till niy ttdng till dtoi bto ring sv vi ph,m hay .,m dftng bio hj 4 

tai mp. quoc gia se cU anh hudng .di sto phim tii toj ttong lanh ttil ' 
qudc gia dd. Trong boi cinh Ujn nay, kU vije tiao dli tiidng tin v4 sin ' " ' 
pham qua mjmg da frd nto vd cing phi biln, m j , hjnh vi vi ph,m quyln *««' 
SHTT fren mirng ed ttie phi . sinh d mp. quic gia nhung din din nhung "W " 
su VI ph,m d cic quic gia khac. Ching him, nlu Hoa KJ ngung bio hj *'"* 
ban quyen eua mp. cuIn tilu ttiuyl. dupe xui. bto a i Hi Lan, tti dd dc Uii 
phto, nay se dupe emig eip ttto m,ng miln pU v i ngudi sft dpng , , 
mtemc tf, Vij . Nam cd ttil dl dtog a i vl eudn tilu ttiuyl. n4y Nhu viy • * " 

tnhuijn 
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j ''g'»^cmQ^aclisi3(106) 

tabiJ ' ^ ™ ° " ' " ° ' ^ g sang cic qudc gia khic. 

^ . c e i e l p ^ T a Z ^ Z r - ^ ^ " " ^ ^ ^ ^ ' ^ " ^ ^ - ^ 
c h i t a g s a c , n h ' ^ t X * < ^ Z X ? " " " ^ ^ ' T ™ ^ " ^ ' ^ 
*8cha (mrdc bi tti dua)T4 I t i T i f ^ ' " " " ^ ' * ""*= "=* 
hj. Dilu n4y ed ttil x i v U h i ^ " ^ "^^ * * ® *"= "^o 

pham quyln & W ^ T ^ ^ ^ . ^ P ^ " P l ^ hay ttdng vi 

" 5 baohpnd. ^ ^ " ^ ' ' " P ^ "Stua. xft ai cac nude ttdng 

i h o j e w i ^ T s n g t ' . S ^ u f r * ' - ' ' " ' ' ' ^ ^ ^ " ' ^ ' * " ^ ^ 
;^ »0tnm»c Idn, h i t o ^ ^ l ehin^ 1 ' ^ ^ ^ t * ' ' " ^ ^ ^ « * ^ 
•", da nude Idn s a n r n Z nhd h - '= " " ^ ° ^ kmi ng,eh xuit khiu 
^j '^khlutn^Z"*'^^^""'''''^^''''""^-^" 
" ! hole bli ttiudng cung se S T f ^ ' T ^ ' " ' " ™ ' " * ' * * * " ^ 

I hudng eia nd c o ^ S I T , ^ ^ """S "=ac bto cd ttanh chip vi tob 

• ' - « ^ r p ^ ^ tr?^!:^:''^'^'*'•'^'*^^•^'»^''«" ĵ. -^-scu^dirttot.r.̂ iriartoX''̂ "''̂ ™'̂ ^ 
•' cirang sv toto ttii cie p L T ^ I e t ^ D^^ r h ^ "" "^ ^ ' *"^ 
' niy tit ro r j t q yet eua DSB ttn Upu qua cia bijn phap 

J, I^ tti" phip khi Uim soit vi do bi^g 
Nhto tii gdc dj ttie ac itnno Ian *A 

. —. -v i sHTTcf ln;ssr :^r irr^^ 
I 



xa muc dich cia vijc tta dua. Hj flilng bto h j quyln SHTT frto ttil gidi 
ve ban cha, ra, de bj ,ln ttiuong. Vije tem dftng ttipe Ujn cam kl. bio 
hp quyen SHTT cia md, nude ttianh vito WTO cd flil inh hudng 
ngUem frpng ,di vije bto hp quyln SHTT t^ cic nude Uianh vito ttie 
Do do, bien phip fra diia cheo ttico Hi jp dtoh TRIPS se din toi nhftng 
hju qua ngoii am kilm soit cho ben bj tti dfla. 

Luu J ring vije fri dfla ttdng ph4i 14 muc tito euli cing mi chi la 
mp, bien phip dj dim bto vijc flive tiii phto quyl, cia DSB. Do dd nlu 
viec fri dua giy ,on hid qui mftc ein fliil, eho nvdc vi pham, nd cfl̂ g se 
lam ttn hiu tdi hj ttiong giii quyl. ttanh chip vln .dn ttpng nguyto Be 
tirong xftng gia, vi ph,m v4 chi ai, Dilu 22.4 cia DSU quy dtoh riing I 
muc dp ^mi ngftng ttivc Ujn ngUa w dntyc DSB cho ph6p phii toong 
dvong vdi mftc dj ttiij. h,i. CUnh d diy, ttnh ttd kilm soi. cia vijc .. 
ngvng ttivc hien eic cam kl. vl quyln SHTT se ttd Uitoh mp. nhupc 

t ^ ^ r * "''"'" " ' " * ™ ^ •"" ••*"« ""a' " « ' kU cic quyln 1 
SHTT b. xam pĥ m., vdi tti ntog Ian .da cia nd nhu da phto tich d phin 
3,1, ttnp. hai cho bto bj tti dfla cd ttil se Idn ban A nUlu so vdi fluj. ' 
hai ban dau eia ban tti dua 

K 
Dito dtog ndi li, kU fri dfla cheo flieo Hiep dtoh TRIPS, vijc tinh *" 

toan hwly ».i ti, dupe phep fri dfla ttieo Hijp djnh TRIPS sao cho gii ttj * 

tt^l v ^ ^ ' 1 " ° f'' " ^ ' ' " ' ^ ^ "«•' '^^^ kijn li vije cpc kJ '* 
tto ttan. Van de miu chi. d diy Uto quan tiM vije xic dtoh gii ttj cS * ' 
san Pham til toe. Trong giii quyl. franh chip, ttudc kU tiln hinh tti dfla, *» 
eic tim te do. VOI a. ci dli topng cia ttiuong mai diu dn dupe djnh gii * ' 
btogti™.Dulahanghda.dichwhaystophim«taj,vlnguyto,ic,gi4 **! 
m eua Chung deu eo til dupe u6c ti'nh ra mjt ttoto ai cUnh. Day la cL * * 
fliue ctog bing nhat de xft ly vin dl, tay nhito vije «nh gii niy ttdng «* 
hoan toan tta fln dudi gdc dj flipc tl. Cae sto phim tti toj diu hto, chita '»* 
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'" l'̂ ^ t̂tti:JXn1i''l̂ ''"'*r** -̂«*-
. "S rat Kno lupng hoa dmh d,ng vi. chit. 

.hudng°:df L S g t i « * S "• - ^ 1 ^ ^ « ttoh toto, ngudi a 
1 phi dp phep ndp cto moi,' . "I"° "^^ '° "™ " ^ ^"^^ l"" t^" 

* * toto gii fri c i a^L 1 -^"f? " ° " " " ' * "^^ «»y^. - ^ ttoh H wfoedttirrflitsi ii*'"'^'"^"^''-'*''^ 
^•*^ iic W ttanh e h i ; v ! « ^ S ^ ' t ^ f . ' ^ ^ ^ ' " ' ' P " »* -̂ ^at ci 
Wf nhh we ed ttil t^ dfla c h r i i ^H ? u' '^^ '° "*° " ^ ^ * ^-^ 
« * Mjc ttie, bto qTyt l i tuc . ^ ^ ^ "=' " f " ^ ' " ^ ""'<= * "O-
• N v« mjt d̂ anh n ^ I m l m "b t ' " " " " '•™ ̂ « '=''̂ ' "« * -
•»* Phim cd bto quS^s l t tTkSm^" M „ ' " ' °* ' "^^ "*' '''''' * ^ 
•« J bing stog ehl L/d^l i " t o S t t ttd ^"^ " " ^ ""'^ ^ ^ ky 
; ; ^ ^ i h d i p h i i c d c a l k j t t ; t t : ^ , r ^ - ' ' ' ^ ^ - ^ ^ ^ khdng 

, J '^''^"'"•'''0'*'"''-gviphpmcdcthoatl.up„vidiu,u 

• " 4 - , , ^ *̂  Thai Lan v4 Chilj lai ed BIT thi MUA ,. • . 
. dua cheo niy cd ttil din tdi vi nham nrr M - * ^ " " 

' thuc hijn eic cam kl. v k Z l ^ ^ - ""^r " ^ '* " ^ '^^ 
* thinh Sto phim edng ejIg'doTd n ^ l ' ' ^ - ' ^ ' ^ ' * ' " ' ^ '*' ^ •"' ' ^ 

h * i h d a t ^ ^ t o c i a L j ; t a C t o , u y ^ ' " " f ' " r ' " ' ^ ' ' ^ ^ ' ^ ^ = 
' .hu a,- sto ttong cic BIT Ii ca 7 I L ^ J"^ ""^ "*" " * '^'^^ 
^ nude ra tda to hojc ttpng tL X l " ° "*= ̂ - " ^ khdi kijn cie nhi 
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Cho dan nay, nhto Uju a a i sto tti toj duy nhit tiing din tdi ttanh 
chip frong phimi vi BIT, Tranh chip nay stoh ta vijc htog fliulc U 
PUUp Moms (Hing Kong) ttdng ddng tinh vdi cUnh sich bit buje 
dong gdi bao ttiude la tton cia 6xttayUa vi Umgoay vi da ttdi kijn 
ehtoh phi cic nude niy ttieo cae Ujp dinh vl diu to cd lien quan, Qi 
ttie, Phihp Morris cho ring vijc phii ddng gdi sto phim bing bao bi tton 
da vo Uju hda vijc sft dpng nhto Uju, bao gdm Togo v i cie ylu t l nhjn 
dien ttiuong Ueu ttto bao U, Ndi eich khic, quy dtoh niy kUin Philip [I 
Moms ttong ttie sft dung v4 ttai fliie loi ich to nhto Uju eia cUnh hp , 
Thang 12/2015, Tda to Trpng a i ttivdng ttvc t,i H i Lan da ta ehii tti, 
ly W kijn gifta htog ttiude l i PUlip Moms v i eUnh ph i OxttayUa vdi Iy ! 
do ttdng ed quyen a i phto. Day dupe xem li ttiing Ipi cia Oxttaylia 
ttong vije bto vj SVC ttde cpng ding. Tuy nUen, PUlip Monis cto rtng T 
quyet dinh eua Tda to cU lito quan tdi vin dl ttii tpc, cdn cto hdi ban ! 
ehat ve vijc liju cUnh sich cia 6xttaylia cd vi ph,m BIT gifta Hing 
Kong va Oxttaylia ttdng vln chua dupe fri Idi.' il 

Tmdng hpp ttto diy v l e o bto ttdng gilng vdi bito phip tti diia tb 
chto ttieo Hiep dtoh TRIPS, tay nUto cflng gpi J vl mjt tinh hudng ma '» 
tia dua cheo flieo TRIPS ed flil din din vi pUmi BIT. Gii sft Oxttiylia * « 
ngftng bao hd mpt hoac mjt s l nhan hiju cfta nhi diu ta Hing Kdng sau '«« 
kU dupe WTO cto phdp tta dfla ehjo Hing Kong ttieo Hijp dtoh TRIPS **« 
trong linh w e nhto Uju, kU dd viec eic nhto Uju niy bj loi'dvng sao «k 
chdp se ttdng cdn 14 mjt binh vi ttii phap luit nfta, bdi ehing da ngmig 
dupe bto hp. Cie nhto Uju 11 a i sto tti toj vln dupe coi 14 mpt ttoin 
dto to nay vd Unh chmig ttd thinh mpt "htog hda edng c jng" ttong 
ttuto tti ttivc ttu tti dfla chto. Dilu dd ding nghia vdi vijc, tti fri dua ^ 

; ftToi 
Xem them thdng tin vevylranh chip niy tai: "" **,( 

hnp://»™w.theguardian.com/anslnlia-n™5/2015/dec/18/australia-wins-in.e™,,-™.l T * ' ' 
legal-baule-wilh-philip-morris-ovcr-plain-paokaging mlernational- (ijj,,j 
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*4biH 

•Nghien ciu Quic tisi 3 (106) 

^ ^ ^ " d ™ S ^ f h u ' ^ t - r " - " ^ ^ - - - « "̂ ^̂  *^H eia 
phim tti ma c,^ nod T f i ^ ^ ' ttq' tii vije dmh eU bto hp cto sto 

. hao H tt.^\r:::i^f *•" . ^ ™ ^ , k " * vv Vice niy, quy dtoh v l 

* * ! (ixfrayha, vl m s T p h t ? th- . " ^ ^ ^ ' ^ ' ' ' ^ ^^ °8oai 

**«« Men tttpng d o t u T n . ^ " ^ "'• '• ' ^ ^ " ^ " " ^ ^ « * * » « ""^ « 

W | xam ph™ q X d t u ^ t i ^ ta°^" H ^ * " ' " ^ " ^ ' " ^ ^ "^ « "'•= 

tiliiP ' ' ' " ' * " "ay chua cd tiln I j v i viae hi?„ „i,i ^ ,- , 
: n cheo ttieo Hi jp dtoh TRIP<; n,s J ^ ' ! ' "̂  P ^ * " ''°^'= "* ^^ 

""« ^ khudn ttd WTO ^ " " " •* *" ""^ '='>«> theo Hiep dmh TRIPS ttong 

Mjtslttnrt^ghppti-a dfla cheo ttieoHiftifflnhTIUPS diln Unh 

' SSal^"^S;SShiStfK?L''cr„S"-^^-"^"^«'-«• 
PbliclhSmngSy 09/09/1997. ^ ' " ° ' ^ ° " « ' * * " • : °8>y 22/05/1997; bio c4o 

li, tlS285;T&irutgon://oa^j>-£i;„AAacrtr<i f^„^i-i- x 
, B i c h a . i . hin cio H « * U : ngiy , „ , f r X ; ^ ™ « - ^ ^ " g ; » _ _ ^ - A n ^ ^ ™ ^ ^ 
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vung cao.' Sau diy bii viit se frtoh biy eac dito, nli bjt vl tti dua cheo 
frong cac w ttanh chip niy. 

'^'•^""cacBtipuickhicviOiitruingcuacicniiicthiba 

dfln t^'f"'t"'^^ ™ " ^ ""̂ P ^ " ^ «« «̂P >« ™ '̂ hoPhq' tti dua cheo ttong ttudn tti Hijp dtoh TRIPS, ttong dd ficuado di ctog 

r f c r t b ™ "° n ' ' " " * * 1"°'"^'^« »=•• kmh tl. ding ttidi cu 
ra EC da ttong man ttii phto quylt cia DSB. Tuy nUJn. feuado chua 
ttog *vc Uen viec tti dfla eheo. Thay vio dd. nvdc niy di dftng k ^ 
nang fra dfla Itoi ddn biy dl dto, phto vdi EC vl ttoto np n m ^ l C 
cua mtoh ttong mpt ttida ttiujn Chung. ' ? nuoc ngoa, i M,c di ttong x4y ra vije tti dua eh6o. mpt sl vin dl dtog ch i i 

hi 2 : ; : ^ 7^.""*^f* Siii quylt ttanh chip. Diu tito li mli q Z 

q u v i r s Z ^ ' ; " " ' ^ ^ "' "*•= '^"^ •^^- ^ "8hla 4 vl 
quyen SHTT dupe quy dmh ttong eic flida ttiuto quic tl ttie TmdTtti ~ 

.tlSnTp"'"̂ '*'̂ '̂ '̂ '̂ '̂ *'"̂ "̂''"̂ -̂ -̂ " "' 
ton^CongvdcBemeviCdngvdeParisquydmhvlbiovjbtoquyln » 
u d e p l s t d ' . " ^ ''^•'- ' ' * ' " " ^ ^ "^^ "*•= Beme vi Ctog î il 

In^ f7„ 'P" '^° •="» Tl ehfte Sd huu fri taj Thl gi^ (Worid « 
'^Uecual Property Organi.ation-y,IPO) chft ttdng phi, WTO c t 

n r v t o Ch H"^ - '"^" ' ' ^^ ^"^ "'^ " ^ ^ * '• '̂ ^P i «*" J" 
dph TRIPS CO flie dong ngUa vdi dtoh ehi flipe Ujn nghIa w toong ta !** 
dupe quy dtoh ttong Cdng ude Beme vi Cdng udc Paris ^ ""^ "̂  "lir 
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Nghien cuu Quic tisi3 (106) 

^ U ^ S ' ^ . ^ ' ^ r ' . ' - ' ^ ™ * " ' ^ ^ W«ndtohcU Vije 
WO vfkU J ^ * ^ ^ '"*'' """ "^"^ P " ^ V,- cae Ujp dtoh cfta Ticc^g" rCo"'--'^^-'*^r''''"''^'''--»^^«' 
tham gia cae ZT^T^^ l * " ^ tiaehnhito, cfta ficuado v4 eic bto 

' vjy. nMt T ^ ' c ^ ' ° t : ' ^ ^ ''^^ •*• '^ "^ khdng don gito nhu 
I T O O kh h * " " " ^™ "** " i ^ ™PS vdi cae Cdng udc 
c«aWIPOkhaphuctap.duacfl,aUjnquahaikUacimhsau. 

Tift nhit. hiu hit cac ttanh vito cfta WTO cfinir « .1,3 i, - . 

r^:::Br:::ciSc'^-tfT-^^^^ 
htO-CdngvdcPaL l ^ ^ f ^ . '^ '°""P ' ' '»«»8' '° '=Bcme 
^ l d t i J k i j n t S : ^ r g l ^ ^ f ™ ? ' - , f - / ^ k h « n « o d c t o e f t 
amo/yur&e-ICI).' * ^ *"" ' " (/"teraatfo™/ 

*?! n,,' ™!i^'' ' '"^°'^«*^'*"°S'«^'"=hhih 14 cic quyln SHTT ,.«t 
, J r f ^ ' f ' " ^ " k h d n g t t i l v f t a d t o h e U t t i v e U t o u g u t ™ S ^ S 
, „ via vin tiep toe ttivc Ujn ngUa w ttieo eac Cdng vdfeia TOo!^^' 
m aay«vdUjuhdavijettidflacheo,heolua.w4 ' "" 

3 c jpphl ' ° t t^n '1i^LT' t ' '* '™' '^" '= '"^""*=khac.nhudadl 

H^ ^ t l l g t c T m ^ S ' ' " y *P " ^ ^ ' ™ " « - ^ thl nude 
.!( Su i T r u u ^ *•'« *™ * ' '™*°8 cua nude flift ba 
"t| Sv ae djng nay php ttiuje vto lo,i Unh SHTT duaa nh5„ tu' xr< "'' f7'*:'i''''^^^°^*^«*-*'=^n'^^.ht:.srn^dred^-

^ d v n g c i e b l j n p h i p t , i - c ^ ^ , , , , „ ^ ^ , , ^ ^ . . ^ ; ; ° ' ; ; ^ " ^ e 

I f; 'Abbott, Frederick M., Cnss-Retaliaiion in TRTPV- /^ « ^ ^ 
Int^auona, C=n« for T^d , and Snstainabl. D j e l f C " N ^ t T o ^ ^ ^ S T " * " ' 

"i *2fl7li 
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4 . ttuong^ Tuy nUto, ai sto tti toj ttdng cU Ujn huu bto ttong cic 
tog hoa hmi Unh „ i edn d d,ng cd ttil dupe ai xuing to tt*n m̂ mg 

r r L T ? ^ """^ """ *** •»* "•«' '"^ P"™ * ^ »to h j bto 
quy^ ttong Uen huu dmM hai lo,i htoh ndi fr«n, mi d d,ng sl hda, 
ngudi dung CO 41 eu xem hojc Imi ttuyln tt*i totemet. Nhu viy, ngu« 
dmig a cac nutre ttie bto ngoii bito gidi nude tta dfla cd ttilLy^ 

e t r d f r d ^ ^ " ' ' " ^ " ' ' * ' ^ ^ - - ^ " ^ ^ ' * - k i t o f s o : 

cd hn "*•' ^^ f- "l^" " " ^ * " "^ " ' ' ^° y^ <^ * -̂ ac sto phim 

dupe bao vp bai cic hijp dtoh sau TRIPS. Hijp udc cia WffO v a f i ^ 

HZL7lZ°'''^"-""^'''^'^'^^'^y'^^ 
o t L Z * " ? • ^ ' " ' ' ' ' ' ^ ' " ' ' ^ ^ " " ^ ' ^ k y t h u i t v i e i e h j t t l S .'l 
quan Iy «c quyen. Nvdc tti dfla ed ftl ttdiig cd ngUa w bto vj LcsL 
phammiynlundttdngphiilimj.tt,tohvitociaWCTTuyI^tone^ 
nuoc tt^ nhan cic sto phim niy Ii m j . ttitoh vito cia WCT ^ vi I " 

thve ttn WCT. Dieu niy ttong cU 14 ^ ttiuyl. m4 ttto ttive .1 cd ftl *' 
pha. smh, 41 dp ttong w franh chip Hoa K/- Binh C c 2 « iy tt * 
^gtigoa de xvl, fra dua cheo bing cich ttdi ch,y mj' ttang w b'bto *« 
eienpidvngcdbtoquylnmittdngttipUehoca^^acgilZKl *"" 

v i d „ p r i i r « " ' \ " ' " V " * ^ * "^"".^-Btigoadidlxuit ^ ' . aupc eho phjp tta dOa cheo Hoa Ky tiieo Hijp dinh TRIPS sn„ thi T, 
nuoeniyttdngttivchijneiephtoquyltciacaquan™^ " 
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:^**^« civ Quic tisi3 (106) 

tai. ^ Z T i ^ f ? ' ^ ,<=*" cfta Co quan Phic ttiim nam 2005, m j . sd 

^•.T^.."°' "^y *• "i k«t Uto vi pham cic cam kit tt,eo Hidp dtoh 

IcL " T • * ' ^^" -^ ^ "'-^ " ^ " ^ « » ' « - « - C» tile^Hoatt 

tr̂ rcrflu^ '̂""'" ̂  ̂ ^ ̂ -'- '^^ s^.Tn2 

P t " ' " ^ ^ " ^ " " ' ^ « * toto ttdng qua 2 ? " ™ m' -
di Angtigoa da udc tinh ton ttil, hs.„ - ° ™ ' " ^ 
khotog 3:443 t9 USD ^ " ^ "^^ •""*" " * > ' ' ™ ' " » t ^ c " . 

niy i a Hoa K* Î h '^^'^.^ « " " ^ « khdng chip nhjn ddi hdi 
k h L r d ^ raS , ? , - ? ' ! " ' ; " ^ - ^ f ° P'-^P « *«a cheo. Ban Hji tiiim 

Tuy vjy, dl vijc tti dfla cheo tiieo Hijp dinh TRIPS Ar^ ,t, 
h.toUju qui till cin P h . cdmplk l hoach v i ^ t t t o h t a S B r ^ : 
tham frong w vipc nay dje bij. luu y vijc dmh cU flivc Ujn cic n ^ 

m 9/2016 



W t t e ^ t t ^ dmh TRIPS cdttiari.phftcmp.T,i PUto hpp cia DSB vto 
tang 4/2012, Angtigoa ttidng bto vdi DSB vl vije Hoa Kjr ttdng tato 

1 ? w o cb" T ' ' ^ ' ' , " * ' ' ""'• •« * • * - S 1/2013 tti Angtigoa yeu 
Z ^ l t ^^^ "l'*^,"*^ - ^ ^" f^c Ujn cam kl. vl cto quyln 
SHTT vm Hoa Ky. Yeu cto niy da dupe tiidng qua tiieo phto quylt dia 
^ n g a i vien. Vijc sau mj. ttotog 4di gian tti dii(to2005dln20n) 
Angtigoa moi de xua. tti dua chto Uieo TRIPS cd 1= li do muin cin" 
nhackytijft. kH4i cung nhu ac djng cUnh tti cia vijc d t o h " 
Uen cam ke. SHTT dli vdi Hoa K^. ^ 

Sau hai nam ttipc Ujn tta dfla eheo, vio euli ttitog 12/2015 I 
ttutmg Bp Ngoai giao Angtigoa da tayto bl nude niy sin s ^ f -
va chip nh jn dl x„|, cia Hoa K̂  vto flitog i /2oi6dLimr^;:i ' "* 
chap da keo dai 13 ntoi n4y.« Vp viec cd ttil sdm di din hii 2Ty * 
nhien flia. dp ttipc Uen phto qvyl. cia Hoa Ky tti fliua kijn cU pU '* 

hm hpu hp fliong gii, quyl. vanh chip eia WTO cd ttiuc „r „hi, h '* 

h .^uqui ,nh i . l4vdic4cnvdcnhdv4d^gphiTI l : ,S . ' *", 

cao B^^'dTdT^,'''''*'-"^^-^""^'^''*^™''*™*-^-^ •'* 
n h i H ^ , , 1. ° *"? "*' ^'^ *^" •" W «fia chjo. Hoa K* da v! »»*' 

•ling Measures - SCM) dvoi mjt sl hinh ttifte, IHlls i 

— i%ij 
Xemthgmt^i: j*i 
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:»^U.ngupcirrr̂ ti\t:!̂ :!ff_ '̂̂ '*.«^p'"-'-̂  •iy. nguoc l,i cdn e,^ -Tl . • * ^ ' ' ° * * " ' ^ P**? " ^ "^^ 
. p d p * " * ™ " ^ ^ '^'^'- - ^ ^ S qua luat mdi cto p h j 

" • i n * 
''*'»*" -rr,^ ^™™ ""̂  *° ' ' •^ ' ^a dupe cho phdp fri dfla Hoa K* fl,,^ H - >- u 
lOSil,,, TRIPS. Braxto ude ttnh ttiiat hiii 14 1 037 tv Uffi r ^ T *" ^ 
i. .* * ^ ^ ^ ' i - ^ a p v 4 n h f t n g a e d j n g i ^ I l ' i ^ ™ - r l ^ r » « » 

: 4 , ^ hinghdaBraxm ttto ttM ttudng T^png ^ W j ^ h ' " ! - ' ' ' " * ^ 
* tinh hulng n4y cU 14 147 3 ttito USD d ^ . ™ * " ^ ^ """^ 

phin bdng J gidi m4 B m ? h - ^ " ' ° ""^ ' " ^ * ° " 8 l -^ tU 

m i Braxto CO tttlwdLMoZ.:?-"^- " " ° ' " ^ ^ ^^ ^ ^ « •* 
, J P e tta dua eheo flieo ca hai Uep dinh GATS viTTUPS 

vî c : Z £ ^ Z ^ t ^ ^ " ' ^ 1 - ? ^ ftaxto giy ra ^ , , , , 

c^^. Cic lujt n t y l C r ^ : : S ' h i t ^ " t ' " " * ? 

dinh bao gim ci ci^ AS l."^ 7 .° " ^° 1"y™ SHTT nhit 

- i i n g v i o ' c r b X ^ s t o n ^ t ^ T t ' " " * ^ ^ ^ ^ - ^ * ^ " * ^ ' ^ -
h« . S v d e d p a n 4 y * d r b i j ? u t o ^ ' : ^ J ' ^ \ P ^ '" ' « - ^ ^ »* 
sing chi dli vdi Hoa K* Ho^ - ? ^ ' ^ ' ™ '^'^ '""* ^"^ ^Sng 

toto ed tti ntog Z c L ! u r n " ™ -""^ " ^ '^' ^ - - ^ >"^ 
W cie ttong a i ' t o W O 2 t f , " * ^ ' ' ' ' ° * • ™ vii tain sau 

, SHIT cv flil fronT«!Ibi^t ' ^ i , ? ' ^ * = " • ^ " •»«' ^^ l-y^n 

a '^-chi;v.i:::;j:^-^-;^--hetong^ 
:Uypr.r:irxr„hT(i:^;::-

f nhu Angtigoa) ed toh hudng Idn toi i ^ • ' " " ' ** "** 
CiUih dd, mli de dpa dli vdi cic n g i Z f i ' ^a i quye. franh chip. Bto 
chi dvdng nhu ddng vai ttd chi chi. ton - * ^ ^ ™ ' ' ^ "^^ 
Wn tiii phto quylt cia DSB. * " * ° ^ ' ^ "̂"̂  ^ """'c Hoa Ky 

IT flil tj 
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Kit luan 

. . . " ^ '^- '° * ^ *^y t^i 'lOa eheo flieo Hijp dtoh TRIPS l i mdt 
bien phap rat Uju qui dl gay sic ep Ito nude ttiua kito nhim bujc nude 
do man ttiv phto quyat cia WTO, Nd dac bij . cd y ngUa ttong cto vu 
kien giua cae nvdc dang phi . friln vi eac nude phi . ttiln, tti mi viJc tti 

e S b ™ ' " " " - ' T "'' " ? * •> ^ khdng miy cd y nghia do su 
chenh lech ve quy mo nln Knh tk. Tri dfla lito quan .di SHTT 14 md. 
tiong nhmig cong cu m ^ i nhi. cua cac nude dang phi . ttiln bdi le dli 

2 , e u T ' l ' t - ' ' '* '" ''•'^'^f ^ ^ P ^ ^ « ^^- viae quyln SHTT bi 
dinh eU do tta dua se gay .dn flii. vd cing Idn. 

canh IZ T t " ' ' " ""*" ""̂ ^ ™ « •=* • " ' ' ^ ^ '^hl nhi. dtoh. Bto 

eheo flieo Hiep dmh TRIPS ed flil vupt ttdi tim kilm soat cia bto tti 

d ^ gay phumig hai qui mfte d n ttiilt dli vdi bto bj tt4 dfla, fr^vl „ " 

*eh eua vipe gii, quye. franh chip ttong WTO. Ngoii ra, ^ j c Z Z 

- ngUa w ttieo Hijp ^ ^ P S ed flil din .di cac 5 u udc q l ^ 

khae ye fliumig „ ^ , , , ^ ^ ^ ^ , ^, ^^ J^^J^ 

dientocungsa t t i toviecapdvngbi jnphipniyf rdnant td t t toron 

duoc l ^ t f " ' " " ' ' " ""''' ""^ '^'•^P' kh^"* phii moi ttudng hpp 

tta nang tta dua cung ed ttil ttd ttitoh ddn biy dl bujc bto ttiua kijn 

Phai dam phan eic hudng giii quyl. cd lpi nhi. cto hai bto Tuy 1 dj 

Z H * ^ d L ^ ^ ^ T s D - ' ^ r r "*•' '' " " * '"^" P"^P « ^ n ' e ^ CO nipp auih nUPS, Dieu do cho thay fri dfla chi mio thi, . „i, ,.! 
n i o h . Cha e iahj thdnggi .quya. . ra :h Chip . r o n g X : : f t ' ' S : 
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Nghiin ciu Quic tisi3 (106) 

.1 Z^n^l*^,!^ ''̂ .*̂ - '""« •""•« "^ ^ ^«° '^y- kW •="- ed 
1 T c * ^ "*° "* " ^ ''*° '°^' P"-^ l"''^' "̂-Sa WTO phii duoc 

I n ^ i r " * ' ^ ' ^ ! ' ' ° * " « ' « P * i ' ^ ™ ' « vlnlimjtlvacbpnma 
cic nvoc dang phi. ttien ed ttil cto nhic. 
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TAI U$V THAMKHAO 

'• ! f r ' ° " t ^ ^ - ^"^ '""^'^'•'^ "'iu. Unh doanh vaphan 
phot san pham chuoi. 

^^l^''i°mi&n,HoaKy-Trpcdpchosanphimb6ngvimgcao 

^•^'°'^mthbn.HoaKy-Cicbipnphdpdnhhuangtaidich 
W cungcapsin danh bpcxuyin biengid, 

' • M L I A ^ " - * r ? ' *^- , '^- '*- '"*ff l ' **<.V to* rfo«„A vi 
phan phot san pham chuoi. 

':l^^^<^^BoaKy.Trpcipchosdnphimbdngviingcao. 

v^°Z?" *'̂ .-f"''̂ -''''*'̂ ''̂ *« -̂*'--*'*^^ 
^ cung cap san ddnh bpcxuyin bien gidi 
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